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3me3 / ORDER

PER: DR. S. SEETHALAKSHMI, J.M.

This appeal filed by the assessee 1s directed against order of the 1d.
CIT(A) dated 20-03-2023, National Faceless Appeal Centre, Delhi |
hereinafter referred to as (NFAC) | for the assessment year 2012-13

wherein the assessee has raised the following grounds of appeal.
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“l. In the facts and circumstances of the case and in law, ld. CIT(A), has
erred in confirming the action of ld. AO in levying penalty of Rs. 47,055/-, u/s
271(1)(c) of the Income Tax Act, 1961. The action of ld. CIT(A) is illegal,
unjustified, arbitrary and against the facts of the case. Relief may please be
granted by deleting the entire penalty levied by ld. AO and confirmed by ld.
CIT(A).

2. In the facts and circumstances of the case and in law, ld. CIT(A), has erred
in confirming the action of ld. AO in completing the assessment under section
144 of the Income Tax Act, 1961. The action of ld. CIT(A) is illegal,
unjustified, arbitrary and against the facts of the case. Relief may please be
granted by quashing the entire proceedings being against the principles of
natural justice.

3. In the facts and circumstances of the case and in law the ld. AO has erred in
imposing penalty u/s 271(1)(c) without specifically pointing out whether the
penalty was proposed on concealment of particulars of income or for
furnishing inaccurate particulars of income. The Action of the ld. AO is illegal,
unjustified, arbitrary and against the facts of the case. Relief may please be
granted by quashing the penalty imposed u/s 271(1)(c).

4. The assessee craves her rights to add, amend or alter any of the grounds on
or before the hearing.”

2. The brief fact of the case as mentioned by the AO in his order u/s.
271(1)(c) of IT Act is that assessee had not filed return of income for the
assessment year 2012-13. There was information that the assessee had
booked profit of Rs. 4,91,360/- by misusing NMCE platform. As such on
the basis of above information re-assessment proceedings u/s 147 of the
Act was initiated by AO with prior approval of the appropriate authority
and notice u/s 148 of the Act was issued to the assessee and thereof the

assessee had filed return of income u/s 148 on 08/04/ 2019 showing total
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income of Rs. 5,86,450/- and the assessment was completed u/s. 143(3)
r.w.s 147 of the I.T. Act, on assessed total income of Rs. 5,86,450/-on
25/11/ 2019. Penalty proceedings u/s 271(1) (c) of the Act was initiated
by the AO for furnishing inaccurate particulars of income and accordingly
notice u/s 271(1)(c) was issued by the AO to assessee on 25.11.2019. In
response to notice assessee filed a reply stating that as there is no addition
made in income during assessment proceeding for the AY 2012-13 u/s.
148 of Income Tax Act, 1961, therefore it is requested to drop the penalty
u/s 271(1)(c) of Income Tax Act, 1961. The AO observed that it is a fact
that the assessee had failed to come up with a true disclosure of income
before receipt of notice u/s 148 of the IT Act and noted that had it not
been for the re-assessment u/s 147, the said income would have remained
undisclosed. This failure on the part of the assessee to come up with a true
disclosure before issue of notice under section 148 of the IT Act speaks of
nothing but concealment of particulars of income. The AO further held
that assessee's failure to offer any acceptable explanation is an indication
to the fact that assessee had no substantial explanation to offer. It is held
by AO that penalty should be imposed not because of an Act of omission
is an offence but because it is an attempt at evasion of tax on the part of

the assessee.
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4.  Aggrieved, from the said order of assessment the assessee
has filed an appeal before the 1d. CIT(A) who after hearing the
contention of the assessee dismissed the appeal of the assessee by

giving following findings on the issue:-

“5.5. Consequently, grounds of appeal are disposed considering facts that it
was only after initiation of reopening of scrutiny proceedings by department
that appellant assessee accepted correct and true amount of income by filing a
return on receipt of notice u/s.148 of IT Act, 1961.

5.6. On basis of discussion above, | am in agreement with action of LJAO to
impose penalty under section 271(1)(c) by holding that penalty should be
imposed not because of an act of omission is an offence but because it is an
attempt at evasion of tax on the part of appellant assessee. There has been
harping on fact that return was filed on receipt of notice u/s. 148 of IT Act and
true income was thus declared for taxation. However, this does not help
appellant assessee (AA) in view of ratio laid in following judgments which
hold that fact of filing of revised income or after receiving notice from IT
Department will not make it free from levy of penalty. It was only because
revenue had taken up AA's ROI for scrutiny that concealment came to light.
Otherwise, concealed income would not have been offered for taxation. I find
further strength from ratio laid down in following cases.

5.7. Head notes of two cases decided by Hon'ble HC are reproduced below for
a ready reference-

5.7.1. [2003] 133 Taxman 942 (Madras) High Court of Madras Commissioner
of Income-tax Vs. Dr. A. Mohd. Abdul Khadir T.C. Nos. 934 to 937 of 1986
reference nos. 611 to 614 of 1986 Dated August 19, 1998.

Section 271(1)(c) of the Income-tax Act, 1961- Penalty - For concealment of
income Assessment years 1972-73 to 1975-76 Pursuant to search at premises
of assessee, a doctor, and in view of statement of his accountant that assessee
was not fully accounting for his receipts, he offered before Commissioner
certain income to be assessed as his income for said assessment years over and
above already declared in returns - Commissioner issued directions to
Assessing Officer, accordingly, and also directed him to initiate penalty
proceedings under section 271(1)(c) Accordingly, Assessing Officer completed
reassessments and imposed penalty- Commissioner (Appeals), however, set
aside penalty which action was also confirmed by Tribunal - Whether since
assessee himself estimated amount of income, which he had concealed, and
had offered same as his income, concealment was clear and patent - Held, yes -
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Whether mere filing of revised returns after search in his premises could not
exonerate him from liability for penalty-Held, yes —

Whether, penalty was to be imposed according to law, as it stood on date of
filing of original returns, and, therefore, penalty imposable was to be equal to
amount of income concealed-Held, yes

5.7.2. HC judgment [2014] 50 taxmann.com 314 (Kerala) High Court of
Kerala Commissioner of Income-tax Vs. L. Vishnudas IT Appeal No. 306 of
2009 January 17, 2014: Section 271(1)(c), read with section 143, of the
Income-tax Act, 1961 - Penalty - For concealment of income (Addition to
income) - Assessment year 1996-97 - Assessee filed his return by declaring
that income of HUF was included in his return - It was observed that only a
small portion of HUF income was declared by assessee leaving out a major
portion of said income - Further, in response to scrutiny notice, revised return
was filed, in which assessee made addition to his income - It was observed that
if department had not taken up for scrutiny, additional income from HUF
would have gone unnoticed and it would have escaped from computation of tax
- Whether therefore, penalty to be leviable under section 271(1)(c) - Held, yes
[Paras 10 and 11] [In favour of revenue]

5.8. In view of above discussion, it is held that LJAO was correct in levying
penalty of concealed income and thus grounds of appeal are decided in favour
of revenue.

6. As a result, appeal of appellant is dismissed against penalty order u/s.
271(1)(c) of IT Act for AY 2012-13.”

5. Before us 1d. AR of the assessee submitted that the assessee had in
fact filed original return of income under Section 139 of the Act. It was
further submitted that the same return was thereafter filed in pursuance to
notice issued under Section 148. The Ld. AR of the assessee, further
before us submitted the Income Tax Return Acknowledgement generated
in the case of the assessee both at the time of filing the original return of

income, under Section 139, and also the returns filed pursuant to the
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notice issued under Section 148. The original return was filed by the
assessee on 30.06.2012, and the return pursuant to notice under Section
148 was filed by the assessee on 08.04.2019.

6. Per contra, the 1d. DR supported the orders of the 1d. CIT(A).

7. We have heard the rival contentions, perused the material on record
and gone through the factual position. The present appeal has been filed
by the assessee, against the penalty levied by the AO, under Section
271(1)(c), of Rs. 47,055. In the quantum proceedings, the case of the
assessee was reopened under Section 148, pursuant to the information
received by the Income Tax Department. Assessment under Section 147,
read with Section 143(3), was completed vide order dated 25.11.2019 by
the AO wherein, the returned income of the assessee was accepted with
no additions made. The AO, in the penalty proceedings, levied penalty
under Section 271(1)(c) of the Act, on the premise that the assessee had
not filed the original return of income, as per the provisions of Section
139 of the Income Tax Act, 1961. As per the AO, assessee had only filed
the return pursuant to the notice issued under Section 148. Such penalty
levied by the AO was, thereafter, upheld by the National Faceless Appeal
Centre. The Bench has gone through both the ITR acknowledgements.
There is no difference between the income shown by the assessee in the

original return of income and also the returns filed pursuant to notice
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issued under Section 148. Further, during the reassessment proceedings,
returned income of the assessee was accepted by the AO. Accordingly,
there 1s no income which has been concealed by the assessee for the year
under consideration. Resultantly, penalty levied by the AO and upheld by
NFAC, under Section 271(1)(c), of Rs. 47,055 is hereby deleted.

8. In the result, appeal of the assessee is allowed.

Order pronounced in the open Court on 09/10/2023.
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